IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-665 830-D2
AND ALL OTHER SEAMAN S DOCUVMENTS
| ssued to: WIlliamH TODD

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1797
WlliamH TODD

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 15 July 1969, an Exam ner of the United States
Coast Q@uard at San Francisco, California, suspended Appellant's
seaman' s docunents for three nonths upon finding him guilty of
m sconduct . The specifications found proved allege that while
serving as a chief steward on board SS AZALEA CI TY under authority
of the docunent above captioned, on or about 21 June 1968,
Appel lant failed to obey an order of the master not to permt the
keys to the ship's storeroomto cone into the possession of other
crew
menbers, and that, while so serving aboard SS ACHI LLES Appel |l ant on
14 February 1968 failed to obey an order of the master to place all
ship's stores in proper storage spaces.

At the hearing, Appellant was represented by professiona
counsel. Appellant entered a plea of not guilty to the charge and
each specification.

The Investigating Oficer introduced in evidence voyage
records of AZALEA CITY and ACH LLES, and the testinony of two
W t nesses.

Appel l ant offered no defense except for a letter which he
addressed to the Exam ner at the Exam ner's suggestion. The letter
denies that the all eged of fenses occurred.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and specifications
had been proved. The Exam ner then entered an order suspending all
docunents issued to Appellant for a period of three nonths.

The entire decision was served on 16 July 1969. Appeal was
tinely filed on the sane date, and perfected on 12 Novenber 1969.



FI NDI NGS OF FACT

On both dates in question, Appellant was serving as alleged in
bot h specifications as found proved.

Because of the disposition to be nade of this case, no further
findings are necessary.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Exam ner. Appellant has submtted a nultitude of assignnments of
error. Most of these are wthout nerit. Because of the
di sposition to be nmade of this case, the assignnents of error which
have no nerit are not set out here. Nei ther are there set out
nunerous assignnents of error which are enbraced within the
di scussi on of the case generally, although the point of view of the
di scussion is different from Appell ant's.

One assignnent of error specifically noted is that Appell ant
asserts that the record indicates that the Exam ner was apprized of
Appellant's prior record before findings were nmade and that
Appel  ant was denied the opportunity to offer evidence to refute
the evidence of prior record or at least to offer evidence in
ext enuati on.

| note that Appellant is represented on appeal by a different
prof essi onal counsel fromthe one who appeared for him at hearing.

APPEARANCE: (on appeal only) Thomas J. Graham Esq., Houston
Texas.

CPI NI ON
I

The first matter for consideration is the point specifically
rai sed by Appellant concerning the introduction of his prior
record.

Appel l ant actually raises two i ssues here:

(1) That the record shows that the Exam ner had the
prior record available to him before he nmade
findi ngs, and

(2) That Appellant was denied the right to offer
evidence relative to his prior record even if the
di scl osure to the Exam ner was made after findings.



Wth respect to Appellant's first contention in his matter, it
nmust be said that the record does not show that the Exam ner was in
fact aware of the record before findings were entered but it nust
be admtted that the record does not affirmatively show that the
prior record was not avail able to the Exam ner before he made his
fi ndi ngs.

The manner of introduction of prior records has been dealt
with before. In Decision on Appeal No. 1472 it was stated
specifically that the introduction of prior record after findings
had been nmade was a nmatter for open proceedi ng before the exam ner
just as is the introduction of evidence on the nerits of the case.

In the case involved in Decision No. 1472, and in many ot her
cases, an Exam ner has stated that he ascertained the prior record
only after he had made his findings on the nerits. N. 1472 was
intended to say, and did in fact say, that this is not enough.

It was apparently the practice of examners to reserve
decision in a case, later reach findings, and after making findings
informally, and w thout notice to the person affected, ascertain
the prior record. Deci sion No. 1472 was designed to stop this
practice. The rule was specifically laid down that either the
i ntroduction of prior record nust be done on notice and in open
heari ng before the exam ner so that contest could be had, or that
t he person involved should have expressly, on the record, waived
his right to be present at the introduction of this information.

Exam ners have not always followed this rule and the instant
case i s an exanple.

The instant case has a peculiar circunstance that is not
al ways present.

| f a person on notice for a hearing under 46 CFR 137 does not
appear, he waives all right to further notice of proceedi ngs which
m ght occur after the first proceeding on notice, including the
introduction of prior record after findings have been nmade. It
follows that if a person appears for hearing initially and then
absents hinself from proceedi ngs after proper notice, he waives all
right to notice of subsequent proceedings.

At this point, the question of representation by counsel
intrudes itself. A person who chooses representation by counse
can be in default by failure of counsel to appear on notice, so as
to nmake the proceeding a proceeding in absentia. At the sane tine,
a person represented by counsel can disaffirmthe authority for
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representation. A situation of the latter class was reviewed in
the case of Decision on Appeal No. 1677. |In that case the person
charged dism ssed his counsel on the record before the exam ner

When, at the next session of the hearing, the person did not appear
but the counsel did, stating that he had been reinstated, the
exam ner continued to deal wth counsel. The difficulty was
ultimately resol ved nonths | ater when the person by appearance in
conpany of counsel ratified what counsel had done in the interim

In the instant case Appel |l ant had professional counsel at the
first session of the hearing. The Investigating Oficer at that
time had no witnesses to produce. There was much confusion as to
w t nesses whom Appel |l ant had desired to be called. It was made
apparent that since the date of service of charges Appell ant had
been at his hone at a distance formthe place of hearing and had
returned to the place of hearing for the purposes of the
pr oceedi ng. Thereafter, Appellant did not appear in person,
al t hough his counsel did appear.

Three nore sessions of the hearing are presented as occurring
on the record. The first was the taking of testinony of a wtness,
the chief cook of ACHI LLES, in open hearing before the Exam ner.
The next was the taking of testinony of the master of AZALEA CITY,
not before the Examner. (Mre is said of this proceedi ng bel ow.)
The | ast proceeding on the record was one of 16 January 1969 at
which, primarily, argunents were heard. Nothing had occurred on
the record at all since the "Third session" of 10 October 1968, and
not hi ng had taken place before the Exam ner since 18 July 1968.

To divert for the nonment fromthe question of representation
by counsel, it may be noted here that the period from 18 July 1968
to 16 January 1969 is not accounted for in any way before the
Exam ner, nor is the period from 16 January 1969 to the date of
deci sion, 15 July 1969, accounted for in any way on the record.

During the last session before the Exam ner on 16 January
1969, a letter from Appellant to his counsel was introduced into
evidence. This letter was dated 15 Novenber 1968, and mailed from
Durban, S. A It said in part, "Your letter (which had recounted
that the testinony of the master of AZALEA CITY had finally been
obtained) cane as a surprise because during our |ast telephone
conversation | told you that if | “~had been shafted there was no
need for nme to testify and that no counsel was needed...
Afterward | talked with... the Exam ner, and stated as nuch to
him... (The Examiner) informed ne that if | would wite hima
| etter concerning the things we discussed that he would have the
letter entered as ny testinony".

This letter is dated, as nentioned above, 15 Novenber 1968.
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The docunent actually introduced into evidence is a carbon copy of
that letter provided to the Exam ner. It was introduced into
evidence on the Examner's own notion as an examner's exhibit. It
was nmarked as Examner's Exhibit One and admtted at R67. At R-68
there is colloquy about another document which is not identified

ot her than being what counsel did "presune wll be Examner's
Exhi bit Nunmber Two. The docunent is a letter submtted to you by
t he Person Charged. (To the Examner) Is that correct?" This

docunent was never formally received into evidence, but there is an
Exam ner's Exhibit 2 in evidence.

This exhibit is a letter fromAppellant to the Exam ner dated

31 July 1968. It refers to a tel ephone conversation between
Appel l ant and the Exam ner on the preceding day, and indicates that
Appellant intends that the letter stand in lieu of personal

testinony. That Examner's Exhibit 2 as it appears in the record
on appeal is the letter spoken of in the record | cannot doubt
because in the confused coll oquy at R-68 about "Exam ner's Exhi bit
Nunber Two" the counsel does say: "I don't know the date of it
right now, but | believe it is 31 July, the one that actually
refers to the tel ephone conversation on 30 July."

The unexplained confusion here alnbst beggars belief.
Exam ner's Exhibit No. 1, a letter form Appellant to his counsel,
states that Appellant was surprised by a letter from his counse
dated 30 Cctober 1968 which advised that the testinony of the
mast er of AZALEA CITY had finally been taken (on 1 October 1968).
This letter indicates that Appellant had already discharged his
attorney by 30 July 1968 at the | atest and that he had so advised
t he Exam ner by tel ephone. Examner's Exhibit No. 2 shows that the
Exam ner had been so advi sed by tel ephone call on 30 July 1968, and
that the Exami ner had accepted a letter form Appellant, dated 31
July 1968, as his testinony on the nerits of the case.

This acceptance by the Exam ner occurred, | nust note, two
mont hs before the testinony of the master of AZALEA CITY was taken
in the "third session" of the hearing.

If, in July 1968, the Exam ner was dealing with Appellant by
t el ephone and accepting a letter form Appellant as "testinony" the
Exam ner was either dealing with Appellant directly and inproperly,
since Appellant was up to that tinme apparently represented by
counsel, or the Exam ner had recognized that counsel had been
di scharged. 1In the latter case, the proceedings at the third and
the |l ast sessions of the hearing were invalid because the Exam ner
had permtted the appearance and activity of counsel known by him
to have been di scharged.
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Thus far, these matters have been di scussed in the context of
i ntroduction of prior record but it can be seen that the possible
error goes far beyond that area.

Unfortunately, we do not have a record, other than the few
details given by Appellant hinself, of what specific agreenent the
Exam ner reached with Appellant. It would appear that the Exam ner
gave Appellant to understand that he need not appear in person any
further, since a letter from him would be accepted as testinony.
It was apparently also Appellant's understanding that the matter
woul d proceed w thout counsel. | do not think, however, that this
woul d convert the proceeding into an in absentia proceeding such
t hat Appellant would have waived his right to notice of further
proceedi ngs, including the taking of prior record, unless Appell ant
had been specifically advised that such woul d be the case.

It follows also that if Appellant was led to believe that he
no |onger had counsel, it was inproper for the Investigating
Oficer to deal with counsel on 1 Cctober 1968, and for himand the
Exam ner to deal with counsel on 16 January 1969.

Y

The fact is that the Exam ner did deal with counsel on the
record. If this is assuned to be a good faith dealing then, of
course, the failure to apprize counsel of the intention to inquire
into prior record was error under Decision on Appeal No. 1472.

What ever the facts, which cannot be ascertained, may be, the
error is worse than that. E ther the Examner dealt with a counsel
no |l onger authorized to represent Appellant, a fact known to the
Exam ner, or the Exam ner dealt privately, directly and off the
record with a person who was represented by counsel. A remand for
proper entry of prior record is not an adequate renedy here. A
full rehearing by another Exam ner woul d be required.

Vv

A series of other procedural errors nounted up in this case
rendering a reversal necessary. Mst of these are associated with
the so-called "third session" of the hearing. Wat is presented in
this record as the "third session”" of the hearing (R45 to R63) is
actually an attenpt to record and perpetuate the testinony of a
w tness, taken by stipulation out of the presence of the Exam ner.
The witness was the master of AZALEA CITY.

The record purports to have been made "before" the court
reporter who, the record reflects, is considered to have the
authority to direct the witness to answer questions. Procedurally
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this i s unacceptabl e.

The wi tness here was never asked to give his nane, although
his nanme is given at various places in the record as "J. Nenecek"
and "Eugene Nenecek".

At nunerous key points in the testinony of this witness the
record cont ai ns gaps filled in wth t he expl anati on
"(unintelligible to reporter)". \Wen these gaps occur at critical
monments dealing with the recording of an order or specific duties
of sone person, there is a grave flawin the record. There can be
no inference that if the gaps were filled in the inport would be
adverse to Appell ant.

After the testinmony of this wtness was taken the
| nvestigating Oficer utilized the opportunity to introduce copies
of voyage records of SS ACHI LLES. A stipulation was reached, the
details of which are confused, but it is certain that counsel

reserved the right to object to their hearsay quality. Bot h
counsel and the Investigating Oficer contributed to the confusion
here. |In any event, the voyage records purport to be entries in

the deck log of SS ACHI LLES. A deck log is a record kept in the
regul ar course of business but it is not a record required to be
kept by statute.

It does not appear that the original was produced. The copies
are certified by a notary public in and for the County of San
Franci sco to be true copies of the original log of SS ACH LLES. No
notary public can, ex officio, identify any docunments as the deck
log of SS ACH LLES. Since there was no identification of the
original as a record nmade in the regul ar course of business, the

"hearsay" objection would normally prevail. There are valid
met hods for identifying vessel records kept in the regul ar course
of busi ness. |f stipulations are to be arrived at to sinplify

identification, they should be precise.

If a deposition is to be taken from a wtness out of the
presence of the exam ner, the proceeding should not be cluttered
with matters not relevant to his testinony.

|V

The totality of procedural errors here renders reversal
necessary. Considering the difficulty encountered in conducting
the original proceedings and in arriving at decision, a rehearing
appears to be undesirable.

CONCLUSI ON
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| conclude that the charges should be di sm ssed
ORDER

The order of the Exam ner dated at San Francisco, California,
on 15 July 1969, is VACATED. The findings are SET ASIDE, and the
charges are DI SM SSED

C. R BENDER
Admral, U S. Coast @Quard
Conmmandant

Signed at Washington, D. C., this 26th day of June 1970.
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